Undeterred, Jeff Soldiers On
Our current work is entitled "EasyfunEthereal." There are seven billboard-sized canvasses of images culled from advertisements, scanned into a computer and digitally superimposed over his own photos of pastoral landscapes to then be transposed painted onto canvas.
"Niagara" has Niagara Falls as a backdrop with four pairs of women's feet and legs dangling over a chocolate fudge brownie topped with ice cream, a tray of donuts and a tray of apple Danish pastries. Jeff calls this a comment on our basic appetites for food play and sex "mediated by popular images. Andrea's Niagara legs were lifted from Allure Magazine, an ad entitled "Silk Sandals by Gucci." There the legs were resting on a man's lap in first class airplane seats. Koons only used the legs.
Andrea admitted that she has never licensed any of her photos subsequent to the original use, and the market value of "Silk Sandals" did not decrease because of Jeff's money-making shenanigans.
Can Jeff Get By With This?
Andrea sued, and the district court granted summary judgment to the defendants on the theory of fair use. It went up on appeal to the Second Circuit, which as you know is New York where they presumably have a firm grip on all that copyright stuff.
The court leads off with a Judge Leval quote that the monopoly protection for the individual author is all very well, but "excessively broad protection would stifle, rather than advance, the [law's] 545-46 (1985) )
Fair Use was codified in the Copyright Act of 1976 with the oh-too familiar four non-exclusive factors. The U.S. Supreme Court has warned that fair use determination has no bright-line rules and the four factors "thus provide only general guidance about the sorts of copying that courts and Congress most commonly had found to be fair uses." Campbell v. Acuff-Rose Music, Inc., 510 U.S. 569, 577-78 (1994 
Copyright -Fair Use
Column Editor: Bruce Strauch (The Citadel) <strauchb@citadel.edu> tive. His objective was not to repackage "Silk Stockings" but to employ it. "I want the viewer to think about his/her personal experience with these objects, products, and images and at the same time gain new insight into how these affect our lives." Koons Aff. At P4.
While Blanch "wanted to show some sort of erotic sense … to get … more of a sexuality to the photographs." Blanch Dep. At 112-13.
Which if you can follow that seems to say that Blanch was creating mass media and Koons was commenting on the aesthetic consequences of said media. Hence, Koons wins on the transformative issue.
2. Is it for commerce or for nonprofit education purposes? 17 U.S.C. § 107(1). Well, Jeff is pretty much into commerce, no matter how you dress it up in ArtSpeak.
American Geophysical Union v. Texaco, 60 F.3d 913 (2d Cir. 1994) dealt with commercial exploitation via photocopying which was not transformative. But Campbell held that commercial use in itself is only a subfactor, and the more transformative, the less commerce will hold weight. Campbell, 510 U.S. at 584. Koons' work was not a market replacement for "Silk Stockings." Koon's take-home loot did not exclude the broader public benefits of art.
3. Parody and satire justify copying, which was the whole Campbell issue. In satire, "prevalent follies or vices are assailed with ridicule." 14 Oxford English Dictionary, at 500. If Koons is satirizing anything, it's the genre of the photo and not the photo itself.
"By using a fragment of the Allure photograph in my painting, I thus comment upon the culture and attitudes promoted and embodied in Allure Magazine. By using an existing image, I also ensure a certain authenticity or veracity that enhances my commentary -it is the difference between quoting and paraphrasing -and ensure that viewers will understand what I am referring to." Koons Aff. at p.12.
So where are we? "Niagara" is transformative. It's not truly commercial exploitation, and commerciality is not dispositive anyhow. So Koons wins this one.
Nature of the Copyrighted Work
Expressive or creative works are closer to the core of what copyright law intended to protect than factual works.
Which isn't to say that non-fiction isn't protected. It's just got a whole bunch of facts between two covers, and only the expressive part is protected.
The district court had called "Silk Sandals" "banal rather than creative."
As opposed to Koons' … well, whatever it is he did.
The appeals court disagreed with that, but it doesn't matter when a creative work is transformed into another creative one.
